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IN THE
Supreme Court of Appeals of Virginia
AT RICHMOND.
Record No 2118
RUBYE A. GLASS, Plaintiff-in-Error,
versus
DAVID PENDER GROCERY COMPANY, INC.,
Defendant-in-Error.
PETITION FOR WRIT OF ERROR AND
SUPERSEDEAS.
To the Honorable, the Chief Justice and Associate Justices
of the Supreme Court of Appeals of Virginia:
Your petitioner, Rubye A. Glass, respectfully represents
that she is aggrieved by a final judgment of the Circuit Court
of Halifax County, Virginia, in the amount of Three Thou-
sand Dollars ($3,000.00) rendered on December 3, 1938, in
a certain action at law wherein your petitioner, Rubye A.
Glass, was plaintiff, and David Pender Grocery Company,
Incorporated, was defendant. A duly authenticated tran-
script of the record is presented herewith, and it is prayed
2 ' that the same may be 'read and treated as a part of this
petition, that the aforesaid judgment may be reviewed
and reversed, and that your petitioner may have a new trial
on the issue of the quantum of damages to be awarded to pe-
titioner against defendant. The parties in this proceeding
occupy the same relative positions as in the trial court and
will be, therefore, herein referred to as plaintiff and defend-
ant, respectively.
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INTRODUCTORY STATEMENT.
The plaintiff brought a notice of motion for judgment
against the defendant alleging damages to her person as the
result of a fall in defendant's store in the town of Halifax,
Virginia, under circumstances which the plaintiff claims con-
stituted negligence on the part of defendant. The defendant
filed a plea of general issue and of contributory negligence.
Upon the issues joined, the jury returned a verdict for the
plaintiff for Three Thousand Dollars ($3,000.00), whereupon
the plaintiff moved the trial court to set aside the verdict of
the jury on the ground that the damages awarded were inade-
quate to compensate plaintiff under -the facts as proven in
the case, and to award a larger verdict in behalf of plaintiff,
or to grant to plaintiff a new trial on the issue of the quantum
of damages to be awarded to plaintiff. The plaintiff's mo-
tion was overruled by the trial court and the plaintiff ex-
cepted thereto and final judgment was entered on the verdict
of the jury on December 3, 1938.
~3~*STATEMENT OF THE CASE.
It may be stated at the outset that there is not a material
fact in controversy in this case. The facts, briefly stated,
are as follows:
On the 7th day of April, 1938, plaintiff, who is a resident
of Halifax County, entered the defendant's store at Halifax,
Virginia, as a customer. On leaving the store plaintiff stepped
into a hole in the floor, which caused her to fall backward to
a sitting position. As a result of this fall plaintiff suffered
an injury to her back consisting of a sprain in the sacroiliac
joint and as a result of this sprain, an injury to her sciatic
nerve and also suffered an injury to the internal lateral liga-
nment of her left knee and to the internal cartilage.
Since the occurrence of the accident plaintiff has been con-
fined to her bed practically continuously, or to a hospital,
and under the care of her family physician and also special-
ists. At the time of the trial this condition had existed for
approximately eight months and the testimony of physicians
showed that she would probably be compelled to continue
treatments for her back injury for a period of from six to
twelve months or more, after which time in the opinion of
physicians she would recover from this injury. (See Record,
pa, e 39, testimony of Dr. Mauck.) In addition to this, she
will have to submit to a major operation to remove some
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loose cartilage in the knee. which will require confinement
4 in the hospital from ten days to *two weeks and a period
from two to three months for recovery from this opera-
tion. (See Record, page 41, testimony of Dr. Mlauck.) As
a result of this operation she will still have a permanent in-
jury to her knee resulting in a disability of from ten to twenty
per cent. (See Record, page 9, testimony of Dr. Briggs.)
Up to the time of the trial of this case plaintiff had ex-
pended $931.70.
The hole in the floor of defendant's store was caused by
a truck hauling flour breaking one of the planks in the floor,
the break not causing the broken piece to go entirely through
so that the existence of the hole was not obvious. (See Rec-
ord, page 70, testimony of Joseph Womack.) The defend-
ant's manager in charge of the store (A. At. Anderson) knew
of the break in the floor at the time of its occurrence and
when the plaintiff entered the store defendant's manager had
placed no covering or protection over the broken place in the
floor and gave plaintiff no warning of the existence of the hole.
(See Record, page 76, testimony of A. M. Anderson.)
THE ISSUE.
The sole issue involved in this case is the action of the trial
court in refusing to set aside the jury's verdict and award
the plaintiff a larger and adequate sum for damages suffered
by her as a result of defendant's negligence, or the granting
to plaintiff of a new trial on the issue of the quantum of dam-
ages.
5' '":THE LAW.
The law of Virginia as to the power and duty of a court
in cases of this character has been recently thoroughly stated
in the case of Rawle v. Mcllhevny, 163 Va. 735.
In the opinion of the above case, Justice Epes classifies the
cases into five classes based upon the state of the evidence
relating to the liability of the defendant. This case comes
within the classification which he has numbered "2", and on
page 748 he says:
"2. Cases in which the evidence is insufficient to sustain
a verdict finding the defendant not liable.
"In such cases it is generally held that the court will set
aside the verdict on the ground of inadequacy and grant a
new trial, whether the verdict be for merely a nominal amount
or for a substantial but inadequate sum. And, where the
Supreme Court of Appeals of Virginia
practice of granting in proper cases new trials limited to the
question of damages prevails (as it does in Virginia), the
new trial should be limited to the question of the amount of
damages. "
The following quotations from cases cited by Justice Epes
on page 748 of the above case serve to illustrate the position
of the plaintiff in this petition.
In the case of McCaslin v. Ellsworth Coal Company (Kan.),
237 Pac. 658, 659, the court said:
6* 1 One, who, because of the negligence of another, loses
time, is put to expense for medical attention, and who en-
dures pain and suffering and sustains permanent physical
disability, is not fully compensated when he receives pay only
for time lost and expense incurred."
And again in the same opinion:
"When it is clear the jury disregarded the evidence pro-
duced and the law pertaining to the case, as given in the
court's instructions, a new trial should be granted."
In the case of Maher v. Schulang, 117 N. Y. S. 928, the court
said:
"As uncontradictedly testified by the plaintiff, with cor-
roboration by the defendant's janitor, she, tripped by a hole
in the carpet common to the use of the defendant's tenants,
suffered a painful injury, which for a time prevented her
doing her household work, required repeated medical and
surgical attendance, and the help of a woman, continually at
first and once a week at the time of trial, causing an undis-
puted outlay of $80. She was awarded $100. It would seem
that, if her evidence was credible enough to entitle her to
any compensation for her pain and disability, it entitled her
to more.
"The order denying the plaintiff's motion to set aside and
vacate the judgment must be reversed, the judgment vacated,
and a new trial ordered, with costs to appellant to abide the
event. ''
7* *In the case of Harris v. Scher, 116 N. Y. S. 722, the un-
disputed testimony showed that the plaintiff lost seven-
teen weeks from work for which he was receiving $12 a week,
and paid $80 to doctors and $20 to $25 for medicines. The jury
awarded him $300. The court in this case said:
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"If entitled to recover at all, he was entitled to some com-
pensation for his pain and suffering. This the jury failed to
consider or award, confining themselves to giving him only
the loss of earnings and doctors' fees."
In the case of Rawle v. McIlhenny, supra, the court said
on page 744:
"In Virginia, certainly since the enactment of the act of
February 25, 1818 (1 Rev. Code 1819, Ch. 125, section 96,
page 510), courts have had the power and been charged with
the duty of setting aside, in proper cases, the verdict in an
action for a personal tort, such as a physical injury to the
body or slander, where the damages are either inadequate or
excessive. But the rule has been, and still is, that a court
will not disturb the verdict in such a case either because of
its smallness or because of its largeness, unless, in the light
of all the evidence, it is manifestly so inadequate or so ex-
cessive as to show very plainly that the verdict has resulted
from one or both of two causes:
"(A) The misconduct of the jury, as for instance that the
jury has permitted itself to be actuated by partiality, sym-
pathy, bias, prejudice, passion, or corruption, or has acted
perversely, capriciously, or arbitrarily;
'  
.'. (B) The jury's misconception of the merits of the
case in so far as they relate to the amount of damages,
if any, recoverable, as for instance, that it has taken into con-
sideration improper items or elements of damage or has failed
to take into consideration proper items or elements of dam-
age, or that it has in some way misconstrued or misinter-
preted the facts or the law which should have guided it to a
just conclusion as to the amount of the damages, if any, recov-
erable."
ARGUMENT.
It is petitioner's contention in this case that the action of
the jury, in the light of the proven and undisputed facts of
the case, show that the jury failed to properly comprehend
the nature of the plaintiff's injuries and reached their ver-
dict from a misconception of the facts.
The plaintiff is a woman thirty-seven years of age, with
three children aged eleven, eight and four years. Up until
the time of her injury she was a housewife doing her house-
work, taking care of her three children and enjoying good
health. As a result of this injury she has already suffered in-
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tense pain for a period of eight months, having spent ap-
proximately two months of that time in hospitals in South
Boston and Richmond, and the remaining time being confined
to her bed practically all of each day. Her home has been
9* broken up so that she has had to remove "'her family to
her mother's home. She now faces another period of
from six to twelve months or more of some treatments in or-
der to recover the use of her back, a major operation to re-
move loose cartilage from her knee, which will require from
ten days to two weeks in a hospital with the attendant danger
and suffering caused by a major operation, and from two to
three months to recover from the effects of this operation, and
then she will face a permanent disability in the use of
her knee of from ten to twenty per cent. She has already
expended $931.70 and there is no view that could be taken
of this evidence that would justify the hope that her total
expenditures would come within a figure of less than $2,000.00,
with the strong possibility that they may exceed this sum.
In addition to this, she has the condition permanently that
her back will be more subject to injuries in the future than
it would have been had she not suffered the injury involved
in this case.
It is impossible to state the above facts without reaching
the conclusion that the amount of damages awarded by the
jury was plainly inadequate.
The nature of the plaintiff's injury may have been such
that men unaccustomed to the technical description of such
injuries may have failed to comprehend the seriousness and
extent of the plaintiff's injuries. Where a person has suf-
fered a physical injury which is obvious to the naked eye, it
is not difficult to comprehend the nature of that injury,
10' but when the character of the injury is 'referred to ob-
scure parts of the body, such as the sacroiliac joint, or
sciatic nerve, and the general nervous condition of the plain-
tiff, it may, and most probably did, happen that the members
of the jury acting conscientiously failed to comprehend the
nature of this injury. The terms used by the physicians may
have been such as they were unaccustomed to hearing and
this may have caused them to misconceive the rights of the
plaintiff.
The mere fact that verdicts are not often set aside for in-
adequacy furnishes no reason why courts should permit a
manifest injustice to be done in the case of an inadequate
verdict any more than they should in the case of one that is
excessive. The purpose of the law is to secure the execution
of justice. It is true that in cases of personal injuries no
exact scales can be designed to measure in dollars and cents
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the amount of money that should be awarded to compensate
for human suffering, but although scales may not be designed
to determine the exact amount in dollars and cents there is,
nevertheless, some standard by which such estimates of juries
can be measured in order that the courts may ascertain
whether through misconception or mistake or other error on
the part of the jury, an injustice has been done. Where the
undisputed facts show, as they do in this case, that the amount
of damages awarded bears no reasonable relation to the ex-
tent of the plaintiff's injuries, then the court can and should
exercise its power to award a new trial for a determination
of the issue of the quantum of damages.
11 'The law which should have governed the jury when
they came to fix the quantum of damages is contained
in Instruction No. 4 (Record, page 105), which is as follows:
"'The court instructs the jury that if they shall find for the
plaintiff in this case, they shall take into consideration in es-
timating plaintiff's damages, the following:
"1. The expenses incurred by the plaintiff in an effort to
recover her health and strength, including debtors' bills,
nurses, medicines, bandages, and all necessary expenses in-
cident to her efforts to recover her health.
"2. The sums which the jury shall find from the evidence
will be necessary to be spent in the future in an effort to re-
cover her health.
"3. Any permanent injuries which the jury shall find from
the evidence the plaintiff will suffer.
"4. The mental and physical suffering which the plaintiff
has suffered as a result of her injuries and the mental and
physical suffering which the jury shall find from the evidence
that plaintiff will suffer in the future from her injuries.
"And allow her such sum as the jury shall deem fair andjust, not to exceed the sum of Twenty Thousand ($20,000)
Dollars, the amount sued for."
The first item stated in this instruction amounts to approxi-
mately one thousand dollars. The second item under the most
favorable view to the defendant which the testimony wouldjustify, will amount to another one thousand dollars.
There is left then the sun of one thousand dollars to com-
pensate plaintiff for a permanent injury to her knee
12' resulting 'in a loss of from ten to twenty per cent of
its use, and a permanent weakness making it more sus-
ceptible to future injuries; a permanent weakness of the
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sacroiliac joint making it more susceptible to future injuries;
the suffering incident to two years of hospitals, confinement
to bed, separation from her children, breaking up her home,
remaining for weeks in plaster casts, and two operations un-
der general anesthetics. No accurate scale is required to
demonstrate the inadequacy of this award.
Plaintiff, therefore, maintains that the action of the trial
court in refusing to set aside the verdict of the jury as inade-
quate was an error and your petitioner prays that this Hon-
orable Court may grant to her a writ of error and superse-
deas, that the judgment of the learned trial court may be re-
viewed and this Honorable Court may take such action as the
trial court should have taken by setting aside the verdict of
the jury and awarding to the plaintiff a new trial to deter-
mine the quantum of damages to be awarded her for the in-
juries inflicted upon her by the negligence of the defendant.
Your petitioner adopts this petition as her opening brief
and desires to state orally the reasons for reviewing the judg-
ment complained of. A copy of this petition was mailed to
S. L. Sinnott, of Richmond, Virginia, and a copy to William
M. Tuck, of South Boston, Virginia, counsel for defendant,
on the 3rd day of January, 1939. This petition will be filed









I, Jas. S. Easley, Attorney at Law, practicing in the Su-
preme Court of Appeals of Virginia, do hereby certify that
in my opinion the judgment complained of in the foregoing
petition should be reviewed and reversed by said court.
JAS. S. EASLEY.
Received January 5, 1939.
M. B. WATTS, Clerk.
January 13, 1939. Writ of error and supersedas awarded
by the Court. Bond $300.
M. B. W.
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RECORD
VIRGINIA:
Pleas before the Honorable N. S. Turnbull, Jr., Judge
of the Circuit Court of Halifax County, at the Courthouse
thereof, on Saturday the 3d day of December, 1938.
Be it remembered that heretofore, to-wit: In the Clerk's
Office of the Circuit Court of Halifax County, Virginia, Ruby
A. Glass filed her notice of motion against David Pender Gro-
cery Co., Inc., which notice of motion is in the following
words and figures, to-wit:
NOTICE OF MOTION.
page 2 Virginia:
In the Circuit Court of Halifax County.
Ruby A. Glass, Plaintiff,
V.
David Pender Grocery Company, Inc., a Corporation, De-
fendant.
NOTICE OF MOTION FOR JUDGMENT.
To David Pender Grocery Company, Inc.:
Take notice that on the 21st day of November, 1938, that
being the first day of the November Term of the Circuit Court
of Halifax County, at 10, A. M., or as soon thereafter as this
motion may be heard, the undersigned, Ruby A. Glass, will
move the Circuit Court of Halifax County, Virginia, for judg-
ment against you in the sum of $20,000'.00, which amount is
due by you to the undersigned for damages for personal in-
juries on account of the following facts and circumstances,
to-wit:
Before and at the time of the grievances hereinafter set
forth you were engaged in the mercantile business in the
Town of Halifax, Halifax County, Virginia, your business
consisting principally of the sale of groceries. You conducted
your said business in a store building leased by you situated
on the east side of Main Street in said town of Halifax and
fronting on said Main Street.
Supreme Court of Appeals of Virginia
On, to-wit, the 7th day of April, 1938, at about .... A. IM.,
the undersigned, at your special instance and request, en-
tered your said store as a customer for the purpose of pur-
chasing your goods, groceries and merchandise.
After making purchases from your said store, the under-
signed attempted to leave said store and while
page 3 walking along the floor of said store toward the
front door of the same in the portion of said floor
kept open for passageway for your customers, the under-
signed stepped her right foot into a hole in said floor, her
right foot and leg became caught and held in said hole in
said floor and she was thrown violently to the floor, and as a
direct result thereof the undersigned was lacerated on her
left leg, her left knee became injured, her back was broken
and sprained and her body otherwise broken, sprained and
bruised. The undersigned has suffered intense and continuing
pain as a result of said injuries, has been almost continually
since said accident and still is confined to a hospital and under
the care of physicians, and the aforesaid injuries, or some of
them, are permanent so that the undersigned will not recover
her former health and strength. The undersigned has been
compelled to spend large sums of money for doctors, medi-
cines and hospitals in efforts to secure relief from the in-
juries herein described, to-wit, the sum of $ ......., and she
will be hereinafter compelled to spend further additional
sums for doctors, medicines and hospitals in efforts to se-
cure relief from suffering and to regain her health, all to her
great damages to the sun of $20,000.00.
At the time of the happening of the accident hereinabove
set forth it became and was your duty and the duty of your
agents and employees to the undersigned to use reasonable
care to keep and maintain in safe condition the floors in your
said store over which the undersigned as a customer might
walk in entering and leaving said store and in purchasing
your goods; and in the event of any unsafe condition exist-
ing in said floors it became and was your duty and the duty
of your agents and employees to the undersigned
page 4 to use reasonable care to warn the undersigned of
such unsafe condition. Yet, notwithstanding the
said duties imposed upon you, you, your agents and employees
negligently and carelessly permitted the said hole to remain
in said floor, althougb you, your agents and employees knew
of the existence of said hole; and you, your agents and em-
ployees negligently and carelessly failed to give to the under-
signed any warning of the existence of said hole.
As a direct and proximate result of the said negligence of
you, your agents and employees, the undersigned stepped into
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the hole and was thrown as hereinabove set forth and suf-
fered the injuries hereinabove complained of.
On account of all of which judgment will be asked for the







Executed October 13th, 1938, by delivering a copy of the
within to L. Lockwood, Treasurer of David Pender Grocery
Co., Inc., a Corporation in the City of Norfolk, wherein he
resides and wherein the said Corporation is doing business.
LEE F. LAWLER,
Sergt. City of Norfolk, Va.
By: ...... CARMELL, Deputy.
page 5 And at another day, to-wit: At a Circuit Court
held and continued for the County of Halifax, at
the Courthouse thereof on Thursday, December 1st, 1938, the
following order was entered, viz:
ORDER.
page 6 Virginia:
In the Circuit Court of Halifax County, Dec. 1st, 1938.
Rubye A. Glass
V.
David Penders Grocery Co., Inc.
NOTICE OF MOTION.
This day came the parties by their attorneys and the de-
fendant, by counsel, filed its plea of contributory negligence
and filed the grounds of its defense to this suit, both in writ-
ing.
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PLEA OF CONTRIBUTORY NEGLIGENCE.
page 7 Virginia:
In the Circuit Court of Halifax County.
Ruby A. Glass, Plaintiff,
V.
David Pender Grocery Company, Inc., a Corporation, De-
fendant.
PLEA OF CONTRIBUTORY NEGLIGENCE.
Now comes the defendant and says that the plaintiff ought
not to be allowed to recover in this case because she was
guilty of negligence, which proximately caused or efficiently
contributed to the accident, said negligence consisting in
this:
She entered the front door of defendant's place of busi-
ness in broad daylight, and saw, or by the exercise of reason-
able care, could have seen, that a plank in the flooring just
inside said door had been broken and she passed over this in
safety, and in a short time thereafter undertook to leave the
store by the same route over which she came in, when she
again saw, or by the exercise of reasonable care, could have
seen, the broken plank, and negligently and carelessly stepped
into same.
TUCK & MITCHELL, p. d.
SINNOTT & MAY, p. d.
GROUNDS OF DEFENSE.
page 8 Virginia:
In the Circuit Court of Halifax County.
Ruby A. Glass, Plaintiff,
V.
David Pender Grocery Company, Inc., a Corporation, De-
fendant.
GROUNDS OF DEFENSE.
Now comes the defendant and, for its grounds of defense,
says:
Rubye A. Glass v. David Pender Grocery Co., Inc. 13
(1) That it is not guilty in manner and form as plaintiff
hath in her notice of motion alleged, and of this it puts itself
upon the country;
(2) That the plaintiff did not suffer the injaries alleged;
(3) That a third party, who was not the agent of the de-
fendant, ran a hand truck loaded with flour into the def end-
ant's place of business and broke a piece of plank approxi-
mately three inches wide and six inches long in the floor of
the defendant's place of business, at the front door, and de-
fendant's manager discovered this at once and immediately
directed a carpenter, who was standing in the front of the de-
fendant's place of business, where the alleged accident oc-
curred, to repair the damage, and said carpenter at once went
a short distance away to secure tools, and while he was absent
on this mission, the plaintiff came into defendant's place of
business and walked through the door where the plank was
broken and did some shopping; then turned around and
started out and stepped into the space made by the broken
plank;
(4) That the defendant was guilty of no negligence, but
the plaintiff was guilty of negligence, which proximately
caused or efficiently contributed to the accident.
DAVID PENDER GROCERY COMPANY, INC.,
By: SINNOTT & MAY, Counsel.
Filed 12/1/38. E. C. LACY, Clerk.
page 9 And at another day, to-wit: At a Circuit Court
held and continued for the County of Halifax, at
the Courthouse thereof, on Saturday, December 3d, 1938, the
day first herein mentioned the following judgment was en-
tered, which is in the following words and figures, to-wit:
JUDGMENT.
page 10 Virginia:
In the Circuit Court of Halifax County, December 3, 1938.
Ruby A. Glass
V.
D. Penders Grocery Store, Inc.
Supreme Court of Appeals of Virginia
MOTION FOR JUDGMENT FOR DAMAGES.
This day came the parties by their attorneys, and the de-
fendant having heretofore filed its ground of defense to this
suit and its plea of contributory negligence, pleaded the gen-
eral issue and for its trial put itself upon the Country and
the plaintiff doth the like, and in selecting the jury 1-. Do
Henderson was ruled ineligible to serve as he was related
by marriage to A. M. Anderson, Clerk in Penders Grocery
Store at Halifax, Va., to which ruling the defendant by coun-
sel excepted. And the plaintiff filed as a part of her evi-
dence the deposition of Dr. H. Page Mauch and Dr. C. C.
Coleman, taken November 15, 1938; thereupon came a jury,
to-wit: C. A. Thompson, L. B. Hodges, E. J. Compton, F. L.
Mason, L. A. Weeks, G. W. Elliott and H. T. Powell, who
were selected and qualified in the manner prescribed by law
and sworn well and truly to try the issue joined and after
hearing the evidence of witnesses were on motion of the de-
fendant by counsel sent to view the premises where the ac-
cident occurred in custody of the officer of the Court and
after some time came in Court and after fully hearing the
argument of counsel retired to their room to consult of a
verdict and after some time came in Court and rendered the
following verdict, to-wit: "We the jury find for the plain-
tiff and assess her damages at $3,000.00," Fred L. Mason,
Foreman. Here the plaintiff moved the court to set aside
the aforesaid verdict of the jury and grant her a new trial
because the damages awarded are insufficient,
page 11 which motion was overruled by the Court to which
ruling of the Court the plaintiff excepted.
Thereupon it is considered by the Court that the plaintiff
recover against the defendant the sum of ($3,000.00) Three
Thousand Dollars, the amount assessed by the jury in their
aforesaid verdict, with interest from December 3rd, 1938, to-
gether with her costs by her about her suit in this behalf ex-
pended.
page 12 NOTICE TO APPLY FOR CERTIFICATES OF
EVIDENCE, ETC.
To: S. L. Sinnott,
and
William M. Tuck,
Attorneys for D. Pender Grocery Company.
Gentlemen:
This is to notify you that on the 16th day of December,
1938, I will request the Judge of the Circuit Court of Hali-
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fax County, Virginia, at the courthouse at Boydton, Virginia,
to sign certificates certifying all evidence and incidents of
trial in the case of Rubye A. Glass v. D. Pender Grocery Com-
pany, pending in the Circuit Court of Halifax County.
H. J. TUCKER,
JAS. S. EASLEY,
Attorneys for Rubye A. Glass.
We acknowledge legal and timely service of the above
notice of the time and place for applying to the Judge to sign




Attorneys for D. Pender Grocery Co.
Filed Dec. 16, 1938.
N. S. T. JR., Judge.
page 13 The following evidence on behalf of the plain-
tiff and of the defendant, respectively, as herein-
after denoted, is all the evidence that was introduced on the
trial of this case.
page 14 Virginia:
In the Circuit Court of Halifax County.
Ruby A. Glass (Plaintiff)
V.
David Pender Grocery Co., Inc. (Defendant).
Stenographic transcript of all of the testimony and other
incidents of the above styled matter heard December 3, 1938,
before Judge N. S. Turnbull, Jr., and a jury.
Appearances: H. J. Tucker and Jas. S. Easley, Esq., coun-
sel for the plaintiff; S. L. Sinnott and William M. Tuck,
Esqs., counsel for the defendant.
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page 16 . RUBY A. GLASS,
the plaintiff, first being duly sworn, testified asfollows :
DIRECT EXAMINATION.
By Mr. Easley:
Q. Mrs. Glass, your name is Mrs. Ruby A. Glass?
A. Yes.
Q. You are the plaintiff in this case?
A. Yes.
Q. Where do you live?
A. I live at Meadville in Halifax County.
Q. Did you come to Halifax on the 7th of last April?
A. I did.
Q. Did you go into the Pender store?
A. I did to purchase groceries.
Q. What time of day was it when you went in there, Mrs.
Glass?
A. I should say it was around one o'clock, somewhere be-
tween twelve and one. I think it was around one o'clock. I
don't know the exact hour.
Q. Do you remember what kind of day it was?
A. It was a dark rainy day, cloudy.Q. You said you went into the store around one o'clock?
A. Yes.
page 17 Q. Was anyone in the store when you went in?
A. Mr. Anderson.Q. Anyone else in there?
A. I didn't see anyone else.
Q. Just describe to the jury what you did in the store and
what happened to you there.
A. I went in the store around one o'clock and I entered to
the right, and I purchased some groceries from the right-
hand counter. Then I went across the store to the left. And
as I left the store I left from the opposite side,-I left it from
the opposite side than the side I came in. And just as I
neared the door, or as I reached the door, I stepped into this
hole.
Q. Had you seen the hole, Mrs. Glass?
A. No, I hadn't seen the hole.
Q. Tell the jury what happened to you there when you
stepped into the hole.
A. My foot went into the hole and my leg to the knee. That
caused me to go back in a sitting position, and it pulled the
lateral ligament apart, and I have some loose cartilage.
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Q. I am just going to ask you to tell, first, how you fell in
the store.
A. I went down in a sitting position, causing me to strike
my hip on the floor.
Q. Did someone help you up?
A. Mr. Anderson and an old lady from the street
page 18 came in and assisted me in getting up.
Q. Did you know anything about the existence of
this hole in the floor?
A. I did not.
Q. Will you tell what you did that day afterwards, after
the accident?
A. I went down to the undertaker's establishment. Just
after getting up from this place I noticed I couldn't walk very
well. I felt there was some injury, but I went home and
dressed the cuts myself, and went to a funeral. And it was
along about in the middle of the afternoon before I suffered
or felt any severe pain. And then there came a severe pain
in the hip around the region of the sacroiliac joint that ex-
tended down to the bottom of my foot and that night I saw
the doctor.
Q. Who did you see?
A. Dr. Briggs.
Q. Did he come to see you?
A. I went to see him at the hospital.
Q. That was the same night?
A. The same night, the night of the accident, yes, April
the 7th.
Q. Just tell us, Mrs. Glass, just what has been the course
of your treatment since then. What has happened?
A. Well, Dr. Briggs treated me. He strapped my back and
the knee for several weeks, and then he advised
page 19 - that I see an orthopedic surgeon, which I did on
the 27th of May. And he had a walking cast ap-
plied.
Q. During that time were you able to walk about?
A. Well, occasionally I could be up. It would be such
severe pain I had to stay in bed practically all of the time.
But Dr. Kyle advised that I have this walking cast applied to
straighten out the ligaments and muscles that were drawn,
those that were causing this difficulty in walking.
Q. How long did that treatment last?
A. A month. I was benefited slightly. It straightened out
the muscles that were drawing in the back, but it did not help
the lateral ligament, or the relief of the pain in the back.
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Q. What did you do after that, Mrs. Glass?
A. Dr. Kyle fitted me with a sacroiliac garment and he
applied a flannel bandage to the knee, and after he removed
this he applied a A. C. E. bandage that I have, until the 17th
of August. I went to Richmond to the Memorial Hospital
and I was a patient there eleven days.
Q. Who did you go to see in Richmond?
A. I saw Dr. C. C. Coleman.
Q. And then who did Dr. Coleman send you to?
A. He sent me to Dr. Mauck, who is an orthopedic surgeon.
Q. What did Dr. Mauck do for you?
A. He advised that a cast be applied under general anes-
thetic, and a stretching of the nerve for the relief of that pain
over the hip.
page 20 Q. Did you take a general anesthetic?
A. Yes.
Q. When you left Richmond where did you come?
A. I came to the hospital in South Boston.
Q. How long did you stay there?
A. I was there six weeks and five days.
Q. When did you leave the hospital?
A. The 15th of October.
Q. What is your condition now in the way of being able to
get about? Are you able to get about to amount to any-
thing?
A. I am just up part of the day. It is very painful to
walk. And it is torture almost to sit any length of time. So
I have to stay in bed practically the most of a day.
Q. What family have you and what are the duties you did
before you had this injury?
A. I am a housewife. And I do general housework, taking
care of the children. I have three children.
Q. How old are the children?
A. Eight, four and eleven.
Q. Did you do your general housework?
A. Yes.
Q. And looked after your children?
A. Yes.
Q. Since this injury have you been able to do that?
A. I have not.
Q. Where are your children now?
page 21 A. They are with my mother at the present time.
In fact, I had to move there because I wasn't able
to send the children to school and do the housework. So we
are with my mother.
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Q. At the present time what is the condition of your back,-
have you suffering from that?
A. Dr. Mauck had me fitted with a very stout garment with
extra steel stays and a sacroiliac belt combination, and with
that I am able to sit better.
CROSS EXAMINATION.
By Mr. Sinnott:
Q. I believe you stated you went to Richmond to see Dr.
Coleman, who referred you to Dr. Mauck?
A. Yes.
Q. Did Dr. Coleman give you any treatment?
A. I had a rigid examination under Dr. Coleman. He was
trying to locate a loose cartilage that they thought was be-
tween the vertebra that was pressing on a nerve. And he
found that it wasn't in his line, and he called in Dr. Mauck.
Q. Then he did not give you any treatment?
A. No. He made this spinal puncture. There wasn't any
treatment.
Q. Did Dr. Mauck give you any treatment?
A. He advised that this cast be applied.
Q. Did he give you any treatment?
A. No, he didn't give me any treatment.
Q. Then neither Dr. Coleman or Dr. Mauck who
page 22 - you went to Richmond to see, neither one of them
treated you, is that correct, Mrs. Glass?
A. Well, I don't know just exactly what you mean by the
treatment.
Q. Well-
A. I was there in the hospital, and I saw them every day,
and they did those rigid examinations to find the trouble.
And then he advised the cast, and that was applied. I felt
like I would rather be at home with my family, so I came to
South Boston and had that cast applied.
Q. The examination and the advice, that was the extent of
their work?
A. Yes.
Q. You were treated by Dr. Briggs in South Boston?
A. Yes.
Q. Any other physician?
A. No.
Q. Then the only doctor who was really treating you was
Dr. Briggs?
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A. Yes. And Dr. Kyle, an orthopedic surgeon from Lynch-
burg.
Q. I believe you said you suffered pain in walking. You
can walk, can you not?
A. I can, but it is very difficult to walk.
Q. You described this place in which your foot went as a
hole. Did you see the place,-did you notice it?
A. No, I didn't see the place. But I know that it must have
been a hole, because my foot went through, and it
page 23 went up to the leg, just below my knee.
Q. Do you know whether the slit in the flooring
was over an inch in width?
A. No, I don't know. My foot went through. I don't know
its size.
Q. All you know, you felt like your foot went through
and you fell?
A. I know my foot went through.
Q. Well, how far did it go down beneath the floor?
A. My foot?
Q. Yes.
A. It went through almost to the knee. I have the scars
there now from the result.
Q. Which way did you fall?
A. I fell backwards. It caused me to go backwards, to go
down in a sitting position.
Q. And struck your right hip?
A. My left hip.
Q. Now, Mrs. Glass, was the store dark when you went in
there?
A. It was a very dark cloudy day, something like today,
only it was raining, I think, at the time.
Q. Was there anything in the condition of the weather or
general condition there to prevent your seeing?
A. I don't really know. I wasn't looking for the place in
the floor. I went into the store to purchase groceries.
Q. I understand, but before that, the store was
page 24 not dark, was it?
A. I don't recall.
Q. Do you recall whether they had the lights on?
A. No, I do not.
Q. You think it was about such a day as this one?
A. It was.
Q. Which is a bit cloudy?
A. Yes, and it was raining.
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Q. Did you have any difficulty in seeing as you entered the
store.?
A. No, I don't think that I did.
Q. Did you notice where you were walking?
A. I wasn't looking for the place in the floor. I went in
to purchase groceries, and I went immediately to the counter
to Mr. Anderson who was there. No, I didn't notice the
floor.
Q. I understand, Mrs. Glass, you were not looking for
the place in the floor because you didn't know it was there.
But as a matter of fact did you know that that hole, as you
describe it, was in there when you entered that store?
A. No, I didn't know the place was there.
Q. You didn't notice it at all?
A. Didn't see the place at all.
Q. And did you look where you were walking as you en-
tered the store?
A. I usually use precaution in going in, in walking.
Q. Did you on that occasion?
page 25 } A. I don't recall that I did.
Q. In other words, you don't know whether you
looked where you were stepping or not?
A. I didn't step over the place when I went in the store.
It was when I came out of the store around to the left that
I stepped in this hole.
Q. I am referring, Mrs. Glass, to the time you entered the
store. Did you notice where you were walking or the con-
dition of the floor or anything like that?
A. Will you repeat that question, please?
Q. As you entered the store, did you notice where you
were stepping, or the condition of the floor, or anything of
that kind?
A. I don't recall.
Q. If a hole had been there do you think you would have
noticed it?
A. Yes, I think, if the hole had been right in the path I
went, I think I would have seen it.
Q. You said if the hole was there in your path you think
you would have seen it. Then you were looking so you could
see, were you not?
A. I went in the store in a hurry, and I left in a hurry. So
I don't know that I would have seen it.
Q. You don't know that you would have seen it at all?
A. No, and I didn't see it.
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page 26 Q. In other words, you were not looking where
you were stepping, were you?
A. I think if I had I really would have seen the place when
I left the store.
Q. Then if you think you had you would have seen the place.
So I judge from that that you were not looking where you
were stepping?
A. I was looking at the door.
Q. You mean at the door, or the inside-
A. Just as you walk,-I think when you are walking you
are not ever looking down as you walk along.
Q. You didn't look down at all as you entered that store.T
A. No.
Q. Is that correct?
A. Yes, that is right.
Q. I believe you said you entered and left the store in a
hurry?
A. Yes.
Q. And you never saw this place in which your foot natu-
rally went, did you?
A. No, I didn't see the place.
Witness stood aside.
page 27 DR. I. K. BRIGGS,
a witness introduced in behalf of the plaintiff, first
being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Easley:
Q. You are a practicing physician here in this County of
long standing?
A. Yes.
Mr. Sinnott- We will agree to his qualifications.
Q. Are you the family physician for Mrs. Glass?
A. Yes.
Q. Were you called to examine and treat her following
an injury here in a store in last April?
A. Yes, sir. On April 7th, at Halcyon Hospital.
Q. What condition did you find, Doctor?
A. I found several abrasions on her leg below the knee.
Q. Just below the knee?
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A. Yes. And an injured back and knee joint.
Q. Has she been under your care from that time to this?
A. Yes, except when she was in Richmond.
Q. I understood she went to Richmond to consult some
specialists ?
A. Yes.
Q. Did she do that at your suggestion?
A. Yes, and Dr. Kyle's.
page 28 Q. He is an orthopedic specialist?
A. Yes. He saw her several timis. He just saw
her.
Q. Why did you send her to Richmond?
A. It was Dr. Kyle's suggestion, we thought that it might
be a pinching of one of the spinal nerves by the vertebra, and
we wanted a specialist to make a special test that he could
make.
Q. Dr. Coleman is a specialist in that line?
A. Yes, Dr. C. C. Coleman.
Q. As I understand, Dr. Coleman.then referred her to Dr.
Mauck?
A. He called in Dr. Mauck while she was at the Memorial
Hospital. He is an orthopedic specialist in Richmond.
Q. What treatment was recommended by those gentlemen,
or either of them?
A. Well, first Dr. Kyle recommended a cast on her leg from
her foot to her hip, which was applied and left on three weeks.
Of course, I kept her back strapped up during that time. Then
that was taken off and then she was still suffering very much,
so I sent her to Richmond and Dr. Coleman and Dr. Mauck,
and they recommended stretching the sciatic nerve and apply-
ing a body cast from her armpits down to and over the foot
on the injured side, and down to the knee on the right side;
giving her an anesthetic and straightening her leg and stretch-
ing that nerve and putting that cast on. That was left on
four or five weeks, during which time she was at
page 29 the Halcyon Hospital. That was done in August.
The other one was done in May.
Q. What is her condition at the present time ?
A. Well, in regard to the back, she has a sprain or strain
of the sacroiliac joint. That is where the hip bone joins the
spine. That is very painful and interferes with her walking.
And an injury to the knee joint, which I think is: she has a
loose cartilage in the internal lateral ligament that goes from
above the knee joint and is attached to the cartilage and the
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lower tibia, the bone below the joint. When that was stretched
it pulled that cartilage loose.
Q. What do you think, Doctor, she will have to do from
now on?
A. I believe that cartilage should be removed from that
joint.
Q. If the cartilage is removed what would be the result, in
your opinion?
A. Well, the average disability from that is from ten to
twenty per cent in the knee joint.
Q. That is permanent?
A. Yes. That is the authority of orthopedic men all over
the country.
Q. That operation you speak of, will that be a major oper-
ation?
A. Yes.
Q. She will have to take a general anesthetic?
A. Yes, and take out that cartilage that fits on the tibia
there, the big bone.
page 30 - Q. How long will she have to remain in the hos-
pital for such an operation?
A. About ten days to two weeks.
Q. How long will she be disabled from the effects of that?
A. Well, that varies somewhat. I would say several months
before it would be entirely strong. I would say two months.
It varies.
Q. In regard to the injury to her back, what do you think
will be the future course of that trouble?
A. It would just be my opinion as to when I think it would
be well. That varies with different people, though. I would
give an estimate that it is my opinion about another year
from now.
Q. During that other year that you speak of, will she have
to have treatments for it?
A. Yes.
Q. And in your opinion it would take a year for her to re-
cover from that injury?
A. Yes. That is my opinion.
Q. Is it your opinion that after a year's treatment she will
have recovered from the back injury?
A. I believe she will.
Q. You believe she will?
A. Yes, I believe she will.
Q. How certain could you be of that?
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A. Well, the only way that I could judge that was by other
similar cases that I have had.
page 31 } Q. Even if she is relieved after another year's
treatment of the back injury, will she be more sus-
ceptible to other injuries to that same joint hereafter?
A. Yes, sir.
Q. I will ask you to tell the jury in connection with her
back injury, did she have an injury to her sciatic nerve?
A. Yes.
Q. I wish you would describe to the jury what the sciatic
nerve is?
A. That is one of the large nerves of the body, it comes
out of the spine, runs down the back of the leg and comesover to the foot and supplies those muscles of that leg. It
is a very large nerve.
Q. Is an injury to that nerve particularly painful, Doctor?
A. Very painful.
Q. I will ask you whether during your treatment of Mrs.
Glass she has suffered much?
A. She seemed to suffer very much.
Q. What effect does a long acute suffering of that sort have
on a person's nervous system?
A. It makes them nervous.
Q. Is it injurious to the nervous system?
A. It makes them nervous during the time they suffer.
Q. Does that nervous condition affect their general health
any?
A. I don't think it affects the general health very much,
except outside of the fact that constant pain is
page 32 very wearing on one that way.
Q. If she does not have the operation that you
mention on her knee, what would be the result?
A. Well, that would mean her becoming progressively
worse, I believe. It would give way when she tried to walk
on it, or lock. That cartilage gets hung in there sometimes.
CROSS EXAMINATION.
By Mr. Sinnott:
Q. Dr. Briggs, I believe you said this lady suffers a sacro-
iliac sprain?
A. Yes.
Q. And that is responding to treatment, as I understood it?
A. It is improving some, yes.
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Q. And I believe you stated that she would recover from
that?
A. I believe she will.
Q. And without the necessity of an operation?
A. No.
Q. In reference to the injured cartilage, I believe you stated
that in order to be relieved and get over her present dis-
ability it would be necessary for her to have an operation?
A. Yes.Q. And that operation would probably disable her for about
two months?
page 33 } A. Something like that.Q. And you would estimate that, according to
your experience, she would probably have a ten to twenty
per cent permanent disability?
A. That is what the orthopedic men say is the average.
Q. Ten or twenty per cent?
A. Ten to twenty. Of course, it depends somewhat on the
extent of the injury and the weight. The heavier a person
is the more likely the permanent disability.
Q. That is not a great amount of disability, is it?
A. That is what it implies, a ten to twenty per cent.
Q. I mean, it doesn't materially interfere with the move-
ments of a person?
A. No, not interfere with the movements.
Q. And after she gets over this sacroiliac sprain, which
you say is responding to treatment, if she has this operation
on her knee she will be able to go about as usual and at that
time be relieved of pain, will she not, Doctor?
A. That is looking too far in the future. I can't say.
Q. What is your experience in that direction, Doctor?
A. She might have some pain at times.
Q. It would not be very constant pain, would it?
A. I don't think so.
Witness stood aside.
page 34 M r. Easley: Right at this point, as long as we
have just heard the testimony of Dr. Briggs, I
would like to read these depositions of the doctors in Rich-
mond. They are being read by agreement of counsel.
The Court: Yes.
Gentlemen of the jury, in some cases it is impossible for the
witnesses to come conveniently before the jury, and then their
depositions are taken. That is to say, their evidence is taken
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and reduced to writing, and is then brought into court and
read to you. It is to be considered by you just as if the
witnesses themselves were here and testifying before you.
Note: (At this point the depositions of Dr. H. Page Mauck
and Dr. C. C. Coleman are now read to the jury as follows:)
page 35 "DR. H. PAGE MAUCK,
a witness of lawful age, having been first duly
sworn, deposes as follows:
DIRECT EXAMINATION.
By Mr. Easley:
Q. Dr. Mauck, will you please state your profession, the
place of your residence and practice, and your qualifications
to practice your profession?
A. Medical doctor. Residence, Richmond, Virginia. Grad-
uated at the Medical College of Virginia in 1913. A specialist
in orthopedic surgery or diseases and injuries of the bones
and joints. Certified by the American Board of Orthopedic
Surgery as such. Professor of clinical orthopedic surgery,
Medical College of Virginia. Orthopedic surgeon to the hos-
pitals of the Medical College of Virginia, Johnston-Willis
Hospital, Retreat for the Sick, Crippled Children's Hospital.
Q. Dr. Mauck, were you called in to examine Mrs. Ruby
A. Glass, the plaintiff in this case, and if so, please state when
you first saw her?
A. I was called to see Mrs. Glass at Memorial Hospital in
consultation with Dr. C. C. Coleman on or about August 22nd,
1938.
Q. Please state what the examination you made of her was
and you found her condition to be at that time.
page 36 A. A complete orthopedic examination was made
at that time. Mrs. Glass was confined to her bed
at Memorial Hospital. She complained of pain, soreness and
stiffness in her lower back, with pain radiating down the
back of the left leg, with pain, soreness and stiffness in her
left knee. She gave a history that she had been injured by
a fall on or about April 7, 1938, at which time she was treated
by Dr. Briggs of South Boston, Virginia, and Dr. Kyle of
Lynchburg. Examination shows a rather stout, well-
developed lady whose upper extremities appeared to be nor-
mal. Examination of her back showed no gross deformity
other than a list in the lower back to the left side. There was
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definite tenderness over the joint between her spine and pel-
vis on the left side, so-called sacroiliac joint. Motions of
her spine were restricted, especially in flexion. There was ten-
derness over the sciatic nerve in the back of the thigh, but no
definite muscular weakness could be made out. The hips ap-
peared to be normal. The left knee showed some tenderness,
some swelling of the inner side of the left knee joint. There
was tenderness on pressure. A detachment of the internal
lateral ligamentof the head of the tibia. Motions of the knee
joint were normal except in extremes of flexion and extension.
There was slight lateral instability of the knee joint. I thor-
oughly-examined the X-ray plates of the back which
page 37 had been taken at Memorial Hospital. From the
history and the physical and X-ray examination I
was of the opinion that Mrs. Glass suffered a sprain of the
left sacroiliac joint, irritation of the sciatic' nerve, and in-
jury to the internal lateral ligament of her left knee, and
probably to the internal semilunar cartilage. I advised
manipulation, stretching the muscles on the back of the thigh,
and application of plaster cast.
Q. Doctor, how long did you treat her here in Richmond
at that time?
A. I only saw her two or three times in the hospital. I
think she was admitted to the hospital,-had been in the hos-
pital approximately eleven days, and I saw her probably three
times during that time.
Q. You saw her again today, did you not?
A. Yes, sir.
Q. And examined her?
A. I did, sir.
Q. Has she since you saw her here in Richmond been
treated in accordance with your suggestions made at that
time ?
A. AccordinIg to her history she has.
Q. What is her condition today?
A. I think her back condition is improved since the time
of my examination at Memorial Hospital. She still has some
limitation of motion in her back, pain radiating to
page 38 ber thigh, and complained since getting up follow-
ing her treatment that the left knee has locked a
number of times. Examination still shows no deformity of
the back but tenderness over the sacroiliac joint with limi-
tation of motion in the lower spine. The left knee shows some
wasting of the muscles of the thigh, tenderness over the
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internal lateral ligament of the knee and internal semi-lunar
cartilage. : :
Q. What in your opinion, Doctor, will be the future course
of her trouble, first, to her back? I mean, do you think that
she will recover from the injury she suffered, and if so, in
what period of time would you estimate it would take her to
make a recovery from that trouble?
A. I think she will recover from the injury to her back,
although it is probably going to take some months, and by
treatment for this condition it will be cleared up.
Q. Doctor, you have stated your opinion as to the future of
this trouble in her back. Is there any certainty that she will
have some permanent trouble from this injury?
A. No, sir; I do not think there is any certainty. It is my
opinion that she will not.
Q. Now, as to the injury to the knee: What is your opinion
as to the course of that trouble? What will have to be done
and what will be the result?
A. I think that Mrs. Glass has a torn cartilage
page 39 in her knee in addition to the injury to the liga-
ments to her knee, and I believe it will be neces-
sary to have a surgical operation for the removal of the torn
cartilage before 'she recovers.
Q. Will she in your opinion recover the entire use and
strength of her knee?
A. No, sir. I believe that even with an operation she will
have some slight permanent disability in her knee as a result
of her accident or injury.
Q. In regard to the injury to the back, you said that in your
opinion it would take months of treatment. Would you ven-
ture to give your opinion as to the approximate length of
time that this might require?
A. The period is quite variable. I should think that prob-
ably it would take from six months to a year or more to
recover from this condition.
Q. You spoke a while ago about the injury to the sciatic
nerve. Is that a secondary result from the injury to the hip
joint or backbone?
A. I think it is secondary to the injury she had in her back.
Q. Doctor, considering the nature of Mrs. Glass' injuries,
I will ask you to state whether or not they are painful.
A. Yes, sir; I should think they would be painful. They
usually are.
page 40 Q. It is a fact, isn't it, that the sciatic nerve is
one of the largest in the body?
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A. It is, sir.
Q. And any injury to that is extremely painful?
A. Usually painful, yes, sir.Q. Doctor, in making the examination, the physical exami-
nation of Mrs. Glass, I will ask you whether the injuries which
you discovered yourself corresponded with the symptoms
which Mrs. Glass described to you when you first interviewed
her.
A. Yes, sir; I think the objective symptoms were perfectly
consistent with the subjective symptoms she complained of.Q. In an injury of this type, where the patient is in suf-
fering or discomfort at least for many months, does that have
any effect on the general nervous system of the patient?
A. Yes. I think that a patient who has had an injury of this
type,-considerable suffering and prolonged disability tend to
make them nervous.
Q. Have you noticed in Mrs. Glass any effect of that sort,
any nervousness on her part?
A. Yes, I think that Mrs. Glass was more nervous at the
time of my examination this morning than she was when I saw
her in the hospital in August.
Q. In regard to the operation which you said that Mrs.
Glass should have on her knee to correct the difficulty there,
how long would she be confined to the hospital from
page 41 - such an operation, and what would be the approxi-
mate length of time necessary to recover from the
effects of that?
A. I think she would probably be in the hospital ten days
or two weeks, and probably it would take two or three months
to recover from the operation and the disability which has
pre-existed before the operation, namely, the wasting of the
muscles of the thigh from the disuse that she has had.Q. If the knee is not operated on; that is, if the operation
that you mentioned is not performed on the knee, what will
be the probable result, Doctor?
A. I think she will have considerable permanent disability
in this joint. The cartilage which I believe to be loose in
this joint would act as a mechanical irritant and will be a
source of constant irritation to the joint, which will cause
irreparable damage to the inside of that joint.
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CROSS EXAMINATION.
By Mr. Sinnott:
Q. Dr. Mauck, when did you say you saw this lady?
A. I saw her on or about August 22nd.
Q. I believe she suffered this injury in April, did she not?
A. She gave me the history that she suffered it in April.
Q. And you say that she was in the hospital about eleven
days in Richmond ?
page 42 A. According to the history she arrived at the
hospital on August 17th.
Q. And you saw her on three occasions during that time?
A. I saw her on either two or three occasions.
Q. Did you just make an examination or give the treat-
ment, Doctor?
A. No, I only made an examination, with recommendations
as to treatment.
Q. And sent them to her doctor in Halifax?
A. I understand that she returned to Dr. Briggs in Halifax
and had the treatment carried out by him.
Q. In other words, you simply made an examination and
gave your findings to the Doctor and instructions as to proper
treatment?
A. That is right. I reported to Dr. Coleman and also to
Dr. Briggs.
Q. Now, what did you say her injuries were? She had a
sprain of the back?
A. Sprain of the lower part of the back. Sacroiliac.
Q. Well, in what condition was that the last time you saw
her in August?
A. It was about the same that I saw her the first time in
August. I saw her only two or three days apart in August.
I saw her the 22nd. I mean she left on the 28th; I don't re-
member just which day.
page 43 Q. Well, you examined her today, I believe?
A. Today, yes.
Q. Well, what was the condition of her back on the day when
you examined her as compared to what it was in August when
you examined her?
A. I thought there was a definite improvement in her back.
Q. You think that improvement will continue, Doctor?
A. Yes, with treatment. I think she needs support and exer-
cise for her back.
Q. Do you think she will recover from that sprain, Doctor?
A. Yes, I believe that she will recover from that sprain.
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Q. Approximately how long would be your idea?
A. I would estimate that it would probably take six months
to twelve months for her to recover.
Q. From the date of the accident?
A. No, from the present time.Q. From the present time? To what extent will that be to
the time she will entirely recover, the disability?
A. Well, at the present time she is partly disabled. She is
unable to be on her feet any length of time or do any labor
of any kind, lifting or bending.
Q. But you think that that condition will gradually im-
prove, and in all probability in six to twelve months from
this time she will probably recover from it?
A. Yes, that is my feeling.
Q. Now there is no necessity of an operation
page 44 there; it is just a question of treatment, is it not?
A. Not for her back.Q. Yes. Now, what was that other injury you mentioned?
A. I felt she had an injury to her knee, internal lateral liga-
ment, and cartilage inside of the joint.
Q. Which knee was it, do you recall?
A. The left knee.
Q. Well, to what extent does that disable?
A. That disables her in that it is painful for her to walk,
especially in going up and down stairs, and from the history
there has been a locking of the joint on a number of occasions
which has caused the knee to give way.Q. I believe you suggested treatment for that, did you?
A. I suggested a surgical operation to remove the cartilage.Q. Is there any treatment you give to help that, or is the
operation necessary in your opinion?
A. I believe the operation is necessary.
Q. And I believe following the operation that in your
opinion you have stated that she would have very slight dis-
ability?
A. Yes, I think it will be slight.
Q. And will her pain be gone then?
A. I believe it would be. I believe the knee would be more
subject to sprains and strains than the normal.Q. That has been your experience, I judge, Doctor, with
injuries of that kind, that the operation will get
page 45 rid of the entire trouble?
A. Well, it usually improves them to a great ex-
tent. Most of them still have some slight disability.
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Q. And you think the most she could have after the oper-
ation would be a slight disability?
A. I would not say she could have, but I believe she would
have.
Q. I will say the most she would likely have?
A. Yes, the most that she likely would have.
Q. Now, is there any danger in that operation?
A. Yes, I think every surgical operation has some danger.
I think there is danger from the anesthetic. I think there is
danger from the operation or possible infection. True it is
small, but at the same time we always regard that danger in
every surgical procedure.
Q. Well, there is no point-the danger in this operation is
somewhat remote, Doctor?




Q. Doctor, you have stated in answer to a question from
Mr. Sinnott that after the operation on the knee, in your
opinion that knee would still be more subject to strains and
sprains than a normal knee. Did you mean that
page 46 that would be a permanent condition?
A. Yes, sir; I did.
Q. Do you think that the same condition would apply to her
back, that she would be more apt to suffer from strains or
sprains than if she had not had this injury?
A. Yes, I do. I think a back that has been injured is more
likely to have a recurrence, or rather to have another injury,
than one that has not been injured."
page 47 "DR. C. C. COLEMAN,
a witness of lawful age, having been first duly
sworn, deposes as follows:
DIRECT EXAMINATION.
By Mr. Easley:
Q. Dr. Coleman, will you state your profession and where
you practice your profession and your training and ex-
perience?
A. I am a neurological surgeon. I practice in Richmond.
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I think I have had a fair training, if you will accept that with-
out going into details.
Q. I think everybody is going to accept that all right, but
I would like to have that in the record, Doctor.
A. Well, I started my training in the Army under Dr. C. H.
Frazier of Philadelphia. Later on I became Professor of
Neurological Surgery at the University of Virginia and the
Medical College of Virginia. Holding both positions at this
time.
Q. Dr. Coleman, did Mrs. Ruby A. Glass come to you for
examination some time last summer?
A. Yes, sir.
Q. Will you please state what examination you made of
her and what you found and what you did as a result of it f
A. The patient was referred to me at the Memorial Hos-
pital by Dr. Briggs because it was thought that she might
have a displaced cartilage in her spinal column,
page 48 and it was further thought that this cartilage might
be pressing on the roots that come from the spinal
cord and causing pain to the left hip and left leg. She was
admitted on August 17th to my service at Memorial Hos-pital, and we studied her, to determine whether or not there
was any primary neurological condition, and we decided that
there was not, and asked Dr. Mauck to see her. He thought
that she had a sacroiliac strain and some injury to the leftknee which he has described, and made recommendations as
to further orthopedic treatment, which she elected to have
in South Boston, and left the hospital on the 28th day of Au-
gust, 1938. I examined her again today, and I felt that ourprevious idea that she did not have any pressure on important
nerve roots was correct, and that she has an orthopedic con-
dition. I so told her, and that is about my connection with
it.
Q. I understand that after you found that her condition did
not come under the head of your specialty you called in Dr.
lauck to take charge of the case?
A. Yes, sir.
Q. And has she followed, so far as you know, the treatment
recommended by Dr. Mauck since that time ?
A. So far as I know, yes, sir. She said she had been. The
cast which he recommended and the stretching of the ham-
string muscle.
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page 49 "CROSS EXAMINATION.
By Mr. Sinnott:
Q. In other words, Dr. Coleman, as I understand you, you
made an examination with the thought that perhaps there
might be some bone pressure-
A. No, sir.
Q. With that thought, I said.
A. No, we thought that there was a dislocated cartilage
between two of the lower vertebrae.
Q. Yes, sir.
A. And that this cartilage had slipped into the spinal canal
and pressed a nerve root.
Q. I see. And you did not find any such condition as that
existing?
A. No, sir. And our time was taken up in diagnosis and
study of what the patient required.
Q. And it was not-the condition which you found did not
require any treatment on your part?
A. No, sir, not when we could get a good orthopedist.
Q. In other words, Dr. Coleman, the injuries that you found
are what have been just described by Dr. Mauck?
A. Yes, sir.
Q. Whose deposition you have heard taken?
A. Yes, sir."
page 50 C. C. GLASS,
a witness introduced in behalf of the plaintiff, first
being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Easley:
Q. You are the husband of Mrs. Ruby A. Glass?
A. Yes, sir.
Q. Can you state to the jury what expenses Mrs. Glass
has paid and incurred in connection with this illness of hers.
First, give me the statement of the expenses for the dif-
ferent doctors?
A. Dr. Briggs, $254.00. Dr. Mauck, $50.00. Dr. Coleman,
$75.00. Dr. Kyle, $23.00.
Q. Now give the hospital.
A. Hospital bill, $258.35.
Q. What hospital is that?
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A. Halcyon. Halcyon again, $37.90. And the Memorial in
Richmond, $88.00.
Q. Can you give a statement of the cost of medicine and
bandages?
A. Yes, sir. Belt, Dr. Kyle, $8.85. Dr. Mauck, $10.50.
Medicine outside the hospital, $10.00. Bandages, $1.00. Here
are some trips that I had to take. I had to go to Lynchburg
three times.
Mr. Sinnott: I don't think, may it please The Court, that
trips he had to take are provable as a matter of
page 51 damages here.
The Court: No.
Mr. Easley: These are the expenses for carrying her to
the hospital to see the doctor.
The Court: Then that would be.
Mr. Easley: He carried her in his automobile to see the
doctor.
The Court: I think that would properly come in here.
Mr. Easley: That is what I am asking.
Q. I understand that you were referring to trips carrying
her to the hospital?
A. Yes, sir; and to the doctor.
Q. What-
A. I am basing these charges on mileage at five cents a
mile.
Mr. Sinnott: That was an expense he was put to, not an
expense she was put to.
The Court: I don't see the distinction. I think that is
proper. Go ahead.
A. Three trips to Lynchburg, 330 miles, $16.50. Three trips
to Richmond, 750 miles, $37.50.
By the Court:
Q. All these trips you mean are trips you took in taking
your wife in your automobile to these points and back, is that
right?
A. Yes, sir.
By Mr. Easley (Continued):
Q. For the purpose of seeing the doctors?
page 52 } A. Yes, sir. Dr. Briggs, 36 trips, $57.60.
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By the Court:
Q. You mean visits?
A. Yes, sir.
By Mr. Easley (Continued):
Q. How far did you have to travel to take her to Dr. Briggs?
A. I had to carry her 32 miles.
Q. That is going and returning?
A. Yes, sir.
Q. Up until what date were those expenses?
A. They are up to the present date.
Q. Up to the present date?
A. Yes, sir. Soon as I started, since April 7th until now.
Q. Have you the total there?
A. Yes, sir. I think so. $931.70.
Q. And that is expense that has been incurred since the
7th of April up to now?
A. Trips I have taken.
By the Court:
Q. Up to and including the 2nd day of December, 1938?
A. Yes, sir.
By Mr. Easley (Continued):
Q. Where are you and your wife living now?
A. We are living over at her father's, about 12 miles out
on the Lynchburg highway to the left.
By the Court :
Q. What is her father's name?
page 53 } A. R. H. Adkins.
By Mr. Easley (Continued) :
Q. That is your wife's father?
A. Yes, sir.
Q. Is your wife able to do any housework?
A. No, sir; none at all.
Q. Is she able to look after the children?
A. No, sir.
Q. How long have you been staying at Mr. Adkins' home ?
A. Since school started. In other words, the children have
been over there practically all the summer. But I have been
there with them myself since she was in the hospital at the
time.
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Q. Has your wife during this period suffered much?
A. Yes, sir; a great deal.
Witness stood aside.
page 54 Mr. Easley: If Your Honor, please. I desire to
call Mr. A. M. Anderson as a hostile witness.
A. M. ANDERSON,
being called by counsel for the plaintiff as a hostile witness,
first being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Easley:
Q. Mr. Anderson, you are the Manager of the D. Pender
Grocery Company store here?
A. Yes, sir.
Q. You were the Manager on the 7th of last Apri , the day
that Mrs. Glass was injured?
A. That is right.
Q. You were in the store the day that Mrs. Glass came in
and was injured by falling into the hole?
A. That is right.
Q. What time was that hole made there that morning?
A. I just don't know exactly. I don't know what time it
was made.
Q. You were there when it was made?
A. Yes.
Q. Who made the hole?
A. The boy delivering flour, the truck driver.
Q. At the time the hole was made, following that
page 55 there was no covering or protection over it?
A. Not for a short while there was not.
Q. Up until the time she fell in it?
A. Yes.
Q. When Mrs. Glass fell in it the hole was uncovered?
A. That is right.
Q. And how long had it been between the time the hole was,
made there and the time Mrs. Glass was injured?
A. Just a very few minutes. I just don't remember exactly
how long.
Q. Could you give any estimate?
A. I just don't know. It wasn't but a very few minutes,
though.
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Q. You couldn't give any estimate of the time?
A. I just don't know.
Q. Was anybody else in the store at the time she came in?
A. Not at the time, no.
Q. And how long was she in the store before she stepped in
that hole?
A. I just couldn't tell you, just long enough for me to wait
on her. I don't know how long it was.
Witness stood aside.
page 56 Mr. Easley: The plaintiff rests, if Your Honor,
please.
Mr. Sinnott: May it please the Court. There is a matter
we would like to take up with the Court in Chambers.
Jury out.
Mr. Sinnott: May it please The Court. The allegations
in the Notice of Motion state that the negligence complained
of is this: (Reading Notice of Motion.)
Now, may it please The Court, the only evidence here is
that she went into the defendant's store and stepped into a
hole, exactly where that hole was she does not say. And then
it is in evidence here that that hole was broken by somebody
else. There is no evidence that the defendant had any con-
nection with the breaking of that hole.
The person who broke the hole was not the defendant's em-
ployee. The only evidence is that given by Mr. Anderson
just a moment ago, that a man delivering flour broke a hole in
the floor, and in a very few minutes afterwards she fell in
there.
So we submit, may it please The Court, that in the first place
there is no evidence there was any negligence about
page 57 the hole; it isn't shown where the hole was; and
then it is shown by this adverse witness they pro-
duced here that just a very few minutes before that hole was
broken, and a very few minutes after that hole was made the
plaintiff was injured.
And so we submit, may it please The Court, that there is no
evidence showing negligence. The plaintiff herself says that
she was walking in there and not looking at that floor. And we
submit that that is evidence of primary negligence. And,
secondly, the plaintiff under her own statement is guilty of
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negligence. We ask the Court to strike the evidence of the
plaintiff, for those reasons.
The Court: The motion will be overruled.
Mr. Sinnott: The defendant excepts.
Note: (At this point the jury returns to the Courtroom.)
page 58 IWILL FOX (Col.)
a witness introduced in behalf of the defendant,
first being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Tuck:
Q. What is your name?
A. Will Fox.
Q. Where do you live?
A. Here in Halifax.
Q. What is your business?
A. Carpenter.
Q. Were you on April 7, 1938, called by Mr. A. M. Anderson
to repair a hole in the front of the store of D. Pender Grocery
Company here in Halifax?
A. Yes, sir.
Q. Did you repair that hole?
A. I did.
Q. Did you keep the plank that you took up from that
place?
A. Yes, sir. I sawed them boards off and let them fall in
the basement, and I just let them remain there.
Q. You just let them remain there?
A. Yes, sir; until I got ready to get them.
Q. Who asked you to keep those planks?
A. Nobody.
page 59 Q. Nobody asked you?
A. No, sir. I didn't know nobody had fallen
in the hole. I just heard that about two weeks ago.
Q. Are these the planks that you replaced over there (In-
dicating two planks fastened together)?
A. Yes, sir.
Q. They have been p)ut back together recently, have they
not?
A. Yes, sir.
Q. Who put them back together?
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A. I did, just to show how the hole was after I found out
they said somebody fell in there.
Q. Whereabouts with reference to the door were these
planks?
A. Here is the door right here (Indicating with hands),
and there is about where the carpet strip comes across, right
here. The offset sets outside, instead of in the house.
Q. The door was over here (Indicating on the planks), or
over here?
A. Here is the door right here, entering into the house.
Q. And the crack was over here instead of next to the door
(Indicating) ?
A. Yes, sir. Here is the carpet strip right here (Indicat-
ing); this much of the floor hangs outside of the door.
Q. What was over this end here?
A. Over here? This here is a 2x12. This was over a 2x12.
And it was a splinter that hung up here that broke
page 60 , off when I took it up. I cut this part off with a
chisel where it rested upon the 2x12.
Q. What do you mean by 2x12?
A. It was a sleeper where it rested upon. And here the
sleeper is,-it is 14 inches from here to there (Indicating),
14 inches from there to here. The sleepers is 14 inches apart.
Q. Do you remember whether or not this hole here was
nearer to the right side of the door as you go in, or to the left
side?
A. To the right side.
Q. It was nearer to the right side?
A. Yes, sir; as you go in.
By the Court:
0. Which end of the plank was the door on?
A. Here was the door (Indicating on the planks).
Q. Put your hand where the door was.
A. Right along here where the carpet strip was. This is
about the strip.
Q. Put your hand where the door fitted.
A. Here is where the door fitted, just about here (Indi-
cating) ; and this is the carpet strip right across here under
the door.
Q. This part was inside of the store?
A. That is the inside part (Indicating). That
page 61 / was outside here. Out entirely. And this hole is
a little bit larger now than it was when I went to
work upon it.
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By Mr. Tuck: (Continued)Q. What part is missing?
A. A splinter.
Q. What part of that board was the splinter fastened to?
A. Here is where it wrung out, you see. When the splinter
runned out here beyond this, I cut this off here. Then I had
to cut it off to make it come even with a chisel where this
runs under the piece that was on there.
Q. How wide is that hole there now (Referring to the
planks) ?
A. This bere hole is about 2 inches and a half from here.
Q. Measure it.
A. Two inches and a quarter.
Q. How wide is the hole down from this point here (Indi-
cating) ?
A. That is an inch and a quarter.
Q. How wide is it from the point at the foot of it Y
A. It runs out to nothing.
Q. Not there, but here (Indicating).
A. It is one inch.
Q. Now, what was the width of it here prior to the time
the splinter was torn off?
A. I couldn't tell you that.
Q. Could you estimate it?
A. The splinter run up to here and then broke off in there.
Q. Could you estimate the width of it prior to
page 62 the time the splinter broke off?
A. I don't think so, because I don't think it
would run straight up.
Q. But can you make an estimate?
A. Of course, it wouldn't be less than an inch and a half.
Q. It wouldn't be less than an inch and a half?
A. I don't think so.
The Court: Let the plank with the hole in it be introduced
as the plaintiff's Exhibit No. 1.
Note: The plank is introduced as Plaintiff's Exhibit No. 1.
Q. Where were you when you were approached by Mr. An-
derson about the hole?
A. Out on the street. At the time he called me in? I was
on the street at the time le called me in.
Q. Were you near the store?
A. Yes.
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Q. And what did you first do when he called you?
A. I went to see what he wanted.
Q. Then what did you do?
A. I went home and got my hammer and fixed the place.
It took me about fifteen minutes to go home and get back
after he called me.
Q. About fifteen minutes?
A. Yes, sir.
page 63 Q. And then you fixed the place?
A. Yes, sir.
By the Court:
Q. Did you see the truck when it was unloading there?
A. I saw it make a load while I was in the store.
Q. While you were fixing the place?
A. No, while I went over there to see ir. Anderson. It
was still hauling in there.
Q. You don't know how long it was before you were called
to fix it after the truck broke the hole, do you?
A. No, sir; I do not.
Witness stood aside.
page 64 PAUL C. EDMUNDS,
a witness introduced in behalf of the defendant,
first being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mir. Sinnott:
Q. Mr. Edmunds, I believe you own this store leased by
D. Pender across the street wlhere you heard this accident
occurred?
A. Yes, sir.
Q. I hand you herewith a photostatic copy and will ask
you if that is a photostatic copy of the lease under which D.
Pender was operating at the time?
A. Yes, sir.
Mr. Sinnott: We wish to introduce this in evidence.
Note: This copy is now marked and filed as Defendant's
Exhibit No. 2.
Mr. Easley: I except to the introduction of this paper
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Q. You have talked to Mr. Anderson about the occurrence
of this accident?
page 65 A. Yes, sir.
Q. Did he tell you how long he knew about the
existence of that hole before it was repaired?
Mr. Sinnott: May it please the Court. We object to that
question as to what an agent of the defendant may have said.
I don't know what he is going to say, but it certainly wouldn't
be binding upon the principal, what an agent may have said
about it, Sir.
The Court: Objection overruled.
Mr. Sinnott: We except.
A. He told me that he didn't know exactly, but twenty or
thirty minutes.
Q. When?
A. Before it was repaired, yes.
RE-DIRECT EXAMINATION.
By Mr. Sinnott:
Q. Was that between the time he knew the hole was open
and the time-
A. The hole was open for twenty or thirty minutes, be-
tween the time of his knowledge of the hole and the time it
was covered.
By the Court:
Q. The time of what?
page 66 A. The time to his khiowledge the hole was there,
and the time that the hole was covered.
Witness stood aside.
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a witness introduced in behalf of the defendant,
first being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Tuck:
Q. What is your name?
A. Joseph Womack.
Q. Where do you live?
A. Lynchburg.
Q. For whom do you work?
A. I was working for Noel Transfer at the time.
Q. Of Lynchburg?
A. Yes, sir.
Q. Were you here on the 7th day of April, 1938, with a
load of flour for the Noel Transfer Company?
A. Iwas.
Q. Did you on that occasion deliver some flour to D. Pender
Grocery Company here in Halifax?
A. Yes, sir.
Q. For whom were you working, the Noel Transfer Com-
pany?
A. Yes, sir.
Q. They had no connection with D. Pender Grocery Com-
pany?
A. No, sir: none at all.
page 68 Q. What were you using to carry the flour from
the truck into the grocery store?
A. A little two-wheel hand truck.
Q. A two-wheel hand truck?
A. Yes, sir.
Q. To whom did that belong?
A. Noel Transfer.
Q. What kind of wheels did it have on it?
A. It had just a little round iron wheel on either side.
Q. Round iron wheels?
A. Yes, sir.
Q. How much flour did you have on the truck?
A. Two barrels.
Q. You know how much that weighs?
A. Around 400 pounds.
Q. It was nearly 400 pounds?
A. It is 98 pounds to the bag.
Q. It was in bags?
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A. It was in 24-pound bags. That was what I had on the
truck when it broke through.
Q. Did you do anything to the floor yourself?
A. No, sir; I didn't do anything about it.
Q. You didn't do anything about it yourself at all?
A. No, sir.
Q. Was the hole there in plain view?
A. It was right there inside of the door.
page 69 - Q. What happened when you broke through?
Did the whole plank break through, or just the
wheel? Just say how it was broken.
A. Well, it didn't break all the way through. It just
cracked right in the middle and just sunk.
Q. The wheel sunk, you mean?
A. Yes, sir. I pushed the hand truck on out, and Mr. An-
derson came around and looked at it and then I went on to
unloading flour.
Q. Mr. Anderson looked at it and you went on unloadingZ
flour?
A. Yes, sir. After he came around I went on and finished
unloading.
Q. Are you able to estimate anything about what time you
were there?
A. Well, it was around between twelve and one o'clock, as
far as I can remember.
Q. Can you fix it any nearer than that, or not?
A. No, I don't believe I could.
Q. You don't know whether it was nearer one or twelve.
Now, Mr. Womack, it was along about that time of day you
say. Could you tell us whether it was closer to twelve or
closer to one?
A. I couldn't say, sir.
Q. Do you know whether or not you had finished unloading
the flour, or had you nearly finished, or anything of that kind,
-or how long did you stay there afterwards?
page 70 - A. I stayed there, I would say, around ten min-
utes or maybe not that long afterwards.
Q. Maybe not that long?
A. Yes.
Q. You just don't know about that?
A. No, sir; I don't know about that.




Q. Mr. Womack, I understood from you that the wheel of
your truck broke the floor but did not break it all the way
through,-it sunk down?
A. Yes.
Q. You mean the splinter of the broken end there didn't
go out?
A. No, sir, it didn't break all the way through.
Q. It didn't break all the way through?
A. No, sir.
Q. It just broke the thing loose and your wheel sank, and
the splinter that was in the hole still stayed up there?
A. I punched the hand truck on out of it. If it had broken
all the way through I couldn't have pushed it out of there.
Q. Mr. Anderson was there when that happened?
A. Yes, sir.
Q. He saw the thing happen, didn't he?
page 71 A. He came on around there. I wouldn't say
he was looking right straight at it when it broke,
but he came on around there just as soon as it happened.
Q. He knew that it had broken?
A. Yes, sir; he knew that.
Witness stood aside.
page 72 A. M. ANDERSON,
a witness introduced in behalf of the defendant,
first being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Tuck:
Q. Mr. Anderson, your initials are A. M.i?
A. Yes, sir.
Q. Where do you live?
A. In Halifax.
Q. How long have you lived in Halifax?
A. Just about nine years.
Q. For whom do you work?
A. Pender Grocery Company.
Q. In what capacity?
A. Manager.
Q. How long have you worked for them?
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A. It was nine years in September. A little bit over nine
years.
Q. Were you employed by them on the 7th day of April,
1938 ?
A. Yes, sir.
Q. Do you recall Mrs. Ruby A. Glass coming into your
store on that day?
A. Yes, sir.
Q. Do you also recall the truck operated by Mr.
page 73 Womack breaking into the floor there?
A. Yes, sir.
Q. When did you first have knowledge of the break in the
floor?
A. I didn't see it when it broke, but I noticed him push-
ing, trying to get his truck out.Q. It was practically the same time?
A. Yes, sir.
Q. What were you doing then?
A. Waiting on a customer.
Q. What did you then do?
A. Just as soon as I got through with the customer I went
around to see the hole, and when I saw it I went out to see
if I could get somebody to fix it. When I got to the door
I saw Will Fox standing there, and I called him and told
him to get something as quick as he could and fix it.
Q. What did he do?
A. He said he was going after his tools and something to
put over it, and he did.
Q. Did he first come in and look at the hole?
A. Yes. And then went and got something to fix it with.
Q. What did you do then?
A. I went on waiting on the customers as they came in.
Q. Do you know whether or not Mrs. Glass was hurt as she
came in or as she went out of the store?
A. As she went out.
Q. Do you know how long she was in the store?
page 74 t A. I just don't know exactly: I would say about
ten minutes.
Q. Do you know whether or not she came in after the hole
was broken?
A. It was after the hole was broken.
Q. What was the condition over there with reference to
the doors at the time she came in?
A. The doors were right wide open, both doors, and the
screens, too.
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Q. And the screen doors?
A. Yes, sir.
Q. Why were they open?
A. Toget the flour and the truck in.
Q. And you hadn't changed them back when she came in?
A. No, sir.
Q. Do you remember where the hole in the floor was with
reference to the right or the left side of the door as you
enter it?
A. Right on the right as you enter the door.
Q. Right on the right as you enter?
A. Yes, sir.
By the Court:
Q. Do your doors open inside or outside?
A. The big doors open inside. The screen doors open out-
side.
By Mr. Tuck: (Continued)
Q. Were any of your groceries stacked around on the side
there?
page 75 A. Not in the doorway.
Q. Any apple crates or orange crates?
A. No, sir.
Q. Was anything there to obstruct the view of anyone en-
tering or departing from that door?
A. No, sir.
Q. Was the light on so you could see?
A. Plenty light there for me to see inside, yes.
Q. Practically what time of day was it?
A. It was somewhere between twelve and one o'clock.
Q. Do you recall whether it was cloudy, raining, or a clear
day ?
A. As well as I remember it was a cloudy day. It wasn't
raining, I know, because if it had been we would have had
to cover the flour when it was brought in.
Q. It wasn't raining you know?
A. No, sir.
By the Court:
Q. Did you have your lights on?
A. We always keep one on at the back.
Q. Did you have them on all over the store at that time,
or not?
A. No, sir; we didn't have on all.
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By Mr. Tuck: (Continued)
Q. Do you know how long a time it was before Will Fox
got back there and repaired the hole ?
page 76 A. It was about 15 minutes from the time I
called him until he came back.
Q. Until he came back?
A. Yes, sir. In the meantime, when he got back Mrs. Glass
had fallen in. When Will Fox had gone, that is when she
came in. I waited on her, and as I went to ring up the cash




Q. You heard her when she fell, and you helped her up
when she fell in the hole, didn't you?
A. I helped her up.
Q. Her leg did go down into a hole in the floor?
A. It wasn't there when I got there; no, sir.
Q. It had been in there, hadn't it?
A. I don't know.
Q. You didn't say anything to Mrs. Glass about the hole
being there, did you?
A. No, sir. It was so small I thought couldn't anything
get in there, and I had already sent somebody to fix it.
Q. You thought it was so small it couldn't hurt anybody ?
A. Couldn't anything get in there, and I had sent some-
body to fix it, too.Q. Why was it you wanted to get it fixed right away if you
didn't think it was any danger?
page 77 A. If they had been rolling the truck in the same
truck could have gotten in there again, or another
one.
Q. It never occurred to you that it might be a dangerous
place there for anybody?
A. No, sir; I wouldn't have thought so.
Witness stood aside.
page 78 Mr. Tuck: That is all the evidence.
Mr. Easley: That is all.
Note: (At this time, it being the usual lunch hour, by
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agreement of both counsel the jury was taken to view the
scene of the accident.)
In :Chambers in the Consideration of the Instructions:
Mr. Sinnott: The defendant objects to the refusal of the
Court to grant instruction No. G offered by it on the ground
that if the Noel Transfer Company broke the plank it was
their duty to repair it, or at least use reasonable care to do
so; and if this was the sole proximate cause of the accident
there could be no recovery against the defendant.
page 79! In the Courtroom Before the Jury:
The Court: One of the jurors wants to be cleared up on
a matter here. What was it you wanted there?
A Juror: About the plank that was brought over there to
fix that hole with: It wasn't anything clearly ever brought
out about that. The way I gathered it it seems that this
colored fellow brought the plank when he came back to fix
the hole, but that wasn't clearly stated, I don't think, by
either side.
The Court: Call Mr. Anderson around here to clear that
up.
Mr. Sinnott: I imagine the carpenter could probably clear
that up better.
The Court: Come around Will Fox.
WILL FOX,
being called to the witness stand by the Court, testified as
follows :
By the Court:
Q. If you know what the jury wants, bring it out.
By a Juror:
Q. I want to know if you brought the plank as you came
back to fix the hole over there?
A. No, sir. I hadn't cut it out then. It was on the floor.
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page 80 - By the Court:
Q. The new plank, he is talking about.
A. From Mr. Spencer's over at the creek.
Q. Did you bring it back with you when you came to fix the
hole?
A. No, sir.
Q. When did you go and get it?
A. I think it was a day or two later.
Q. What?
A. Day or two later before I really fixed the floor. When
I fixed it then I fixed it with a piece of tin.
Q. In other words, when you went back to fix it permanently
the first time, you didn't fix it permanently but only fixed it
then with a piece of tin?
A. I fixed it temporary the first time with a piece of tin.
And a day or two later I got orders to get the floor, and then
I brought it there and fixed it. I think it was Monday follow-
ing, if I make no mistake.
By Mr. Sinnott:
Q. In other words, you put a piece of tin over there to pro-
tect that open place?
A. Yes, until I got orders to fix the floor.
By a Juror:
Q. Where did you leave the other pieces of plank that you
cut out of there?
page 81 - A. They dropped in the basement.
Q. Are they over there now?
A. Some of them is at my house.
Q. But the hole is much wider than the piece you brought
back?
A. Yes, sir; I cut out just about as much as I put in. That
was in order to make the front more uniform.
By Mr. Sinnott:
Q. You did what?
A. I put in more floor than just where the hole was to
make the place more uniform.
Q. What did you cut out?
A. I cut out about four foot of it, I think.
Q. You did that to make it uniform?
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A. Yes, sir.
Q. Was it more than one plank broken?
A. No, sir; just the one.
Q. And that was the one you had in here this morning?
A. Yes, sir. That is the way I found the hole when I got
there.
Q. What about the plank next to it, what condition was
that in?
A. That seemed to be in a very good condition. It seems
as if the truck just broke the hole, and it just ran up on that
one three-inch plank.
Q. The plank you had against the other side, is that the
plank that was in there, or just some other piece of plank?
A. I couldn't tell whether it was really the same
page 82 plank, but all of it appeared to me to be just about
the same.
The Court: Does that answer your question?
A Juror: It doesn't clear it up, Judge
By a Juror:
Q. Those planks you have over there just do not corre-
spond. It doesn't seem to be the plank that was next to this
one here.
A. All of that came from the same place.
Q. It came from the same place, but it doesn't correspond.
By Mr. Easley:
Q. Will, I understood that you can't state to the jury that
the plank that is placed beside the broken plank is the same
one that was beside the broken plank in the store?
A. I told them I couldn't say it was the same plank.
Q. All you did was to take a plank and just put it beside
this one? You can't tell the jury that this board-
A. I said I took a plank and put it beside this to match
that. And while this plank is a little bit longer than the
other,-the splinter broke off here and it run under the
sleeper and I had to saw it off and then take a chisel and cut
that plank off to make them all come even.
A Juror: But that still doesn't correspond.
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By Mr. Sinnott:
Q. You don't know whether that is the plank
page 83 that was next to it or not?
A. No. But it all came from the floor.
Q. The same floor ?
A. Yes.
By Mr. Easley:
Q. This thick plank came from the floor?
A. All of it came from the floor.
Q. Where are the other planks that came out of there?
A. Down at my home, part of it.
Q. Part of them are down there?
A. Yes.
Q. Part of them over there?
A. No, sir; all of them are down there. After I found out
it was somebody had broken through here, I carried the
planks on home. I left them in the basement until-
A Juror: They do not correspond, though. That is the
only thing I can say about it.
Mr. Easley: How do you mean it doesn't correspond?
A Juror: Can I show you, Judge? The sleeper as shown
on here shows that these two were not together.
A. As I say, this plank was back from it, because it didn't
run out straight here at the end. One piece rm up under
the sleeper on the end.
A Juror: Here (Indicating on Exhibit No. 1, the two
planks nailed together), is where the plank was lying on the
sleeper when it was down there. It is up, now
page 84 about a half inch. This plank is above the other
one. It is not in line. It shows the print of the
sleepers where it was. It doesn't correspond to these two
planks.
A. This here runs on top of the sill and runs under there.
I sawed this off and had to take the chisel and cut the others
off.
By a Juror:
Q. There is nothing wrong with that end, but this end here
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shows where it was lying on a sleeper. You can see here.
That is up above.
A. I just cut it off like that.
Q. And then it isn't even here.
A. No. I told you I had to saw one of them, and cut this
off with a chisel.
Witness stood aside.
page 85 - Mr. Easley: 1 want to ask Mrs. Glass just one
other question.
RUBY A. GLASS,
being recalled by counsel for the plaintiff, testified as follows:
By Mr. Easley:
Q. Mrs. Glass, will you state your age?
A. I am 37.
Witness stood aside.
The Court: Any other evidence?
Mr. Easley: -Mr. Paul C. Edmunds spoke to me during
the lunch hour and said he would like to correct his state-
ment that he made on the stand here this morning.
The Court: Come around, Mr. Edmunds.
page 86 PAUL, C. EDMUNDS,
resuming the witness stand at his own request,
testified as follows:
By Mr. Easley:
Q. I understand you want to correct some statement you
made this morning?
A. Yes, sir. It is just a matter of a minute or two there.
I stated on the stand this morning as I thought, but I cor-
rected myself and I am sure I am right now. Mr. Ander-
son told me, when I asked him, that from the time of the break
twenty to thirty minutes, approximately, elapsed before Mrs.
Glass stepped into the hole. Not twenty to thirty minutes
elapsed before the hole was fixed, as I stated on the stand
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this morning. The hole was fixed immediately after, but
there was a lapse of a minute or two there that I would like
to clear up.
By Mr. Sinnott:
Q. That was when the carpenter had gone after the plank
to fix the place, wasn't it?
A. To be frank with you, I don't know anything about that
at all.
Q. To get the tin to fix it?
A. I don't know.
Witness stood aside.
page 87 Mr. Sinnott: Please Your Honor, just a moment.
I anticipate Your Honor's ruling, but to have the
record clear we want to make the same motion we did at the
conclusion of the plaintiff's evidence, that is to strike.
The Court: The motion made to strike overruled.
Mr. Sinnott: The defendant excepts.
The Court: Gentlemen of the jury. As I have told you
so often this week, and last week also, in all cases both crimi-
nal and civil in Virginia the jury is the judge of the facts in
the case. They hear the testimony that falls from the lips of
the witnesses, and from that testimony they are to decide
what the facts are.
Now the Court is the Judge of the law, and the Court gives
you the law in this case all in written instructions. These
instructions, since they are written on separate sheets of
paper, may appear to be separate instructions, but as a mat-
ter of fact they are not. They are intended to cover every
possible phase of the case as to the law, but you will have
to decide what the true facts are. You will have the proper
instructions to apply to this particular set of facts
page 88 - as you find them. These instructions of the Court
are all of the law of the case, and they are all bind-
ing upon you, whether they be right or wrong. They are all
binding upon you under your oaths as jurors and you are
bound to obey them under the law.
After these preliminary remarks, I will now read the in-
structions to you:
(The instructions are now read to the jury.)
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Note: (After the case was duly argued to the jury, the
jury retired to their room to consider its verdict, later re-
turning to the courtroom with a verdict in favor of the plain-
tiff in the amount of $3,000.00. The jury is now discharged,
and counsel makes the following motion):
Mr. Easley: If Your Honor, please. I want to move to
set aside the verdict of the jury on the ground that the dam-
ages awarded are insufficient under the evidence in this case.
I would like to have some time to prepare an argument on
the question. Of course, if the Court's mind is made up on
it-
The Court: Mr. Easley, verdicts in eases of
page 89 - this kind vary so much. I have seen verdicts for
five hundred dollars up to several thousand, and
there really is no exact rule by which you can measure it.
I am fully aware of the fact that under the rule as it is in
Virginia today I could set aside the verdict of the jury and
enter up a verdict for the defendant, or I could raise or lower
it. But in the raising or the lowering of a verdict the Court
has to be very very cautious. The only cases that I know
of that have been raised,-I remember one in Southwest Vir-
ginia where I think the jury brought in a verdict for five
thousand dollars, and the Court raised it to eight or nine.
But I think it was clearly proven in that particular case-I
don't remember the exact style of the case-the man had
actually suffered a pecuniary loss of about seventy-five hun-
dred dollars. The damages were so proven that you could
very well get at it.
There was another one decided by Judge Peterson in Hope-
well where a jury brought in a verdict of a large amount
and he cut it to Ten thousand. Both of which stuck.
From my reading of those cases unless I can put my finger
down and absolutely say this woman has lost such and such
an amount, I cannot disturb the verdict. I can't
page 90 say how much she is going to have to spend in the
future. Those two cases I have just cited I think
are the latest cases on the matter. In the case in Hopewell
the judge cut the verdict from twenty-five thousand to ten,
but the evidence showed conclusively the man was a man
around sixty years of age, making around forty or fifty dol-
lars a month. But where you are simply estimating the pain
and suffering and anguish that people suffer, I think the jury
is as good a judge as the court. I will, therefore, have to
overrule your motion.
Supreme Court of Appeals of Virginia
Mr. Easley: I realize what Your Honor is saying, and I
know every one of these negligence cases stands upon its
own bottom. But here is a case where the liability of the
defendant is just as plain as it couldpossibly be
The Court: I don't think there is any question about that,
sir.
Mr. Easley: This woman has been called on to spend al-
ready nearly a thousand dollars, and the uncontradicted evi-
dence is she faces another year with doctors and a major
operation, at the end of all this she will have a permanent
• injury. I submit under the facts in this case
page 91 three thousand dollars is not a sufficient compen-
sation.
The Court: Well, let's grant that she will spend a thou-
sand more. Then the jury has tbe right to fix what you have
left as compensation for pain and suffering. The jury may
have fixed her pain and anguish at one thousand dollars.
That is within their province.
Mr. Easley: But, if Your Honor please, a thousand dol-
lars isn't sufficient compensation for a permanent injury,
aside from the fact she will have suffered for two years all
during this time. If there is any measure on the face of the
earth to measure those things, it is insufficient.
I realize, of course, that motion being in the breast of
the Court, it is within the discretion of the Court to do either
one of two things: Your Honor could fix a larger sum, if
you felt like doing it, or else you could discharge this jury
and have another jury try simply the element of damages.
And I submit under the Statute we ought to have another
hearing on the quantum of damages, because I honestly do not
think -under the facts of this case that verdict is sufficient
compensation for this plaintiff.
page 92 The Court: I think our r1u7le is right clear in
Virginia, no matter what it is in other states. I
think I stated the rule right fairly a, moment ago. I don't
believe the fact the Court might have given a different veri-
diet itself would effect tbe jury. I don't know bow the jury
arrived at their verdict, but I think a jury is just as capable
of passing on how much compensation for pain and anguish
a plaintiff should have. I don't think I should grant your
motion, so therefore I am overruling it.
Mr. Easley: We except to the Court's ruling.
The Court: Judgment will be entered up on the verdict,
and judgment for costs.
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Court now adjourned.
page 93 Teste:
This 16th day of December, 193S.
N. S. TURNBULL, JR., Judge.
page 94 . The following instructions granted at the request
of the plaintiff and the defendant, respectively, as
hereinafter denoted, are all the instructions that were granted
on the trial of this case.
page 95 } INSTRUCTION NO. 1.
The court instructs the jury that it was the duty of the
defendant, D. Pender Grocery Company, Incorporated, to
keep and maintain its store building in a reasonably safe
condition for the use of its customers and in the event of any
dangerous condition of the same to give an adequate warn-
ing to customers of such condition, and if the jury believe
from the evidence that a hole was broken in defendant's
floor and that the existence of such hole was known to its
manager, then it became and was the duty of the said man-
ager to repair the said hole as soon as he reasonably could
and, in the meantime, to give reasonable warning to customers
of the existence of the same, and if the jury believe from the
evidence that the defendant company or its manager failed
to repair the said hole in a reasonable length of time or failed
to give a reasonable warning to the plaintiff of the existence
of said hole, then the defendant was guilty of negligence.
page 96 INSTRUCTION NO. 2.
The court instructs the jury that if they believe from the
evidence that the defendant, D. Pender Grocery Company,
Incorporated, was guilty of negligence as described in In-
struction No. 1, and that the plaintiff was injured as a direct
and proximate result of plaintiff's said negligence, then they
must find for the plaintiff unless they further believe from
the evidence that the plaintiff was guilty of contributory neg-
ligence as defined in other instructions.
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page 97 - INSTRUCTION NO. 3.
The court instructs the jury that the plaintiff on entering
the defendant's store as a customer had the right to assume
that the floor of defendant's store was in a safe condition
and she was not required to be on the lookout for an unsafe
condition in the said floor, and if the jury believe from the
evidence that the plaintiff entered said store and walked
therein as a reasonably prudent person would do under simi-
lar circumstances, then she was not guilty of contributory
negligence.
page 98 INSTRUCTION NO. A.
The court instructs the jury that the mere fact that the
plaintiff was injured on the premises leased and operated by
the defendant is not sufficient to justify a recovery on her
part, and before she is entitled to recover, you must believe
from a preponderance of the evidence that the defendant
was guilty of one or more of the acts of negligence alleged
in the notice of motion, and further, that such negligence,
if any, was a proximate cause of the accident, and unless you
do so believe, the plaintiff is not entitled to recover, and your
verdict should be in favor of the defendant.
road?
page 99 INSTRUCTION NO. B.
The court instructs the jury that they are not to be guided
by or base their verdict on sympathy or prejudice, but are
to be governed solely by the evidence as given by the witnesses,
and the law as given by the court, and unless they believe
that under the evidence of the witnesses, and the law as given
by the court, that the defendant is liable, then the plaintiff is
not entitled to recover, and the jury should find a verdict in
favor of the defendant.
page 100 INSTRUCTION NO. C.
The court instructs the jury that if they are unable to de-
termine whose fault caused the accident to the plaintiff, then
they should find a verdict in favor of the defendant.
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page 101 INSTRUCTION NO. D.
The court instructs the jury that if they believe from the
evidence that the plank in the floor was broken, without fault
on the part of the defendant, and that the breaking of the
plank was the sole cause of the accident and the consequent
injury to the plaintiff, and the defendant was guilty of no
negligence in not warning plaintiff of the unsafe condition
of the floor, if the jury shall believe it was unsafe, and of no
negligence in having the same repaired in a reasonable time,
then the plaintiff is not entitled to recover, and they should
find a verdict in favor of the defendant.
page 102 } INSTRUCTION NO. E.
The court instructs the jury that it was the duty of the
defendant to exercise ordinary care in the operation of its
place of business, and if they believe from the evidence that
the manager of the defendant's store did exercise ordinary
care after the plank was broken; that is, such care as a person
of ordinary prudence would exercise under the circumstances,
then the plaintiff is not entitled to recover, and their verdict
should be in favor of the defendant.
page 103 INSTRUCTION NO. F.
The court instructs the jury that if they believe from the
evidence that the plank was broken prior to the entrance of
the plaintiff in the store, and that the defendant's manager
discovered it at once and immediately ordered a carpenter
to repair the damage, and that the damage was open and ob-
vious to anyone entering the place and exercising ordinary
care under all the circumstances then and there existing, then
the plaintiff is not entitled to recover, and their verdict should
be in favor of the defendant.
page 104 INSTR UCTION NO. H.
The court instructs the jury that it was the duty of the
plaintiff to exercise reasonable care for her own safety, and
if they believe from the evidence that it was daylight and
that the plank was at the door to the entrance of the building
and was broken before the plaintiff entered the store, and
the plaintiff saw, or by the exercise of reasonable care, could
have seen, the plank, and did not exercise ordinary care for
her own safety, then she is not entitled to recover and the
verdict should be in favor of the defendant.
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page 105 INSTRUCTION NO. 4.
The court instructs the jury that if they shall find for the
plaintiff in this case, they shall take into consideration in es-
timating plaintiff's damages the following:
1. The expenses incurred by the plaintiff in an effort to
recover her health and strength including doctors' bills,
nurses, medicines, bandages, and all necessary expenses in-
cident to her efforts to recover her health.
2. The sums which the jury shall find from the evidence,
will be necessary to be spent in the future in an effort to re-
cover her health.
3. Any permanent injuries which the jury shall find from
the evidence the plaintiff will suffer.
4. The mental and physical suffering which the plaintiff
has suffered as a result of her injuries and the mental and
physical suffering which the jury shall find from the evidence
that plaintiff will suffer in the future from her injuries.
And allow her such sum as the jury shall deem fair andijust, not to exceed the sum of Twenty Thousand ($20,000.00}
Dollars, the amount sued for.
page 106 Teste: This 16th day of December, 1938.
N. S. TURNBULL, JR., Judge.
page 107 State of Virginia:
In the Clerk's Office of Halifax County Circuit Court.
I, E. C. Lacy, Clerk of the Circuit Court of Halifax County,
Virginia, do certify that the foregoing is a true transcript
of the record of the case of Ruby A. Glass v. David Pender
Grocery Co., Inc., taken from the records of said Court.
And I further certify that there has been filed in my office,
proper proof of notice having been given to the attorneys;
for the Defendant of the application for the transcript of
[he record of said case as required by law.
Given under my hand this the 3d day of January, 1939.
E. C. LACY,
Clerk of the Circuit Court of Halifax
County, Virginia-
Fee of Clerk $10.00.
A Copy-Tester
M. B. WATTS, C. C.
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